
WHEREAS ,Fax.com i s  in the business of providing facsimile 

marketing and bzoadcast services, inc luding the p l a c a m t  af 

computers for the purposes of acquiring facsimile numbers for 

their nationw$de database; and 

WHEl3XA.S i ~ a r a ~ n  and Marz have been working as independent 

c ~ n t r a c t o r s  t p  a s s i s t  in the placement of such computers; and 

WHE;F,.mU Fax.com and Gar~an and Harz wish to enter into this 

Agreement; in pccordance with the below =rtated.te-J 

NOW THEWFORE, intendbg to be legally bound hereby and fo r  
+ 

valid and g4od canaideration, including the mutual promises 

Fax;.com hereby appoints Garson and Marz as i t s  
I 

nonexclusive agents to place computers (up ta an aggregate of 
I 

600 computer ) f o r  Fa.x.com for the purpose of  continulag to t 
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I 

collect fscsiplile numbers. Fax.com hereby agrees to maintain a 

sufficient iqventory, as agreed upon by the parties hereto, '  of 
I ' 

such cemputer'p fo r  placement by Garson and Harz, Fax.Cdm hereby 
I 

authorizes ~irson and Marz to take reasonable actions relating 

to such p lacpen t  effcrta. Any such computers placed by Garson 

and Marz sha1;L require no d~posit by the p a r t i c i p a n t  agreeing to 
I 

accept: placmpnt of such cowuter i  unless, in their reasonable 

discration, qax,com shall require a deposit as a r e s u l t  af the 

current Jn the  

a 2. ~arketing Rights. 
I 

I 
FaX!.cOm hereby agrees that Garson and Marz shal l  

retain the right to broadcast marketing materials an any' 

facsimile n-mz acquired by any of the computers placed by 

Garsan or Maqz ( the "Gars~n/Maxrz fax database"). The facsimile 

numbers over which Garaon and Marz r e t a i n  the right to broadcast 

marketing materials on shall include all facsimife numbers 

acquired by . t h e  Garson/Marz fax database rsgardLosas of the 

t i m i n g  of sych acquirements, that i s ,  Garson and Marz may 

broadcast ma~keting materials an facsimile numbers that; have 

been and w i l l ,  be ac-ired by the Garsan/Marz fax database in the 

(1) pastc (2) present, and 13) future. Such right shal l  survive 

this Agreement and sha l l  supercede the rights of any customer of 
I 

Fax.co~ who wishes to broadcast marketing materials on the 



Garscn/Marz fa# database. In the event Fax-cam is no longer in 

the  business qf broadcasting faxes, but wntinues to sell the 
I 

numbers in thefr fax database, Gasson and Narz shall be ent i t led  
I 

to t a k e  over tpe day tO day operation of the computers placed by 

Garson and Maqz and continue broadcasting over such computers. 

I n  such event,, Fax.co!n shall provide Garson and Marz with a l l  

information anp software necessary t o  enable Garson and Marz to 
I 

continue such! broadcasting- Notwithstanding the foregoing, 

Fau.com shall po t  se l l ,  assign or transfer m y  o f  the ccxnpufers 

placed by Garton and Harz unless such buyer, assignee Qr 

transferee sha l l  accept such computer subject to the t e w  of 

this Agreerclent, 

I .. - " 

3. Conf$.dentialit:~. I 

All parties h e r e t o  acknowledge t h a t  during the course 

of the relariop~hip created by this Agrement any par ty  may corns 

to know, or otherwise be in contact with or receipt of, cer ta in  
I 

confidential and/or proprietary data and/or trade secrets 

belonging to qnother,  i~cludieg but not limited to methods of 

doing businegs, contacts, ~arketing plans and Product 

specifications (collectively 'Datau). ~ 0 t h  parties agxee that 

during the tefrs of this Agreement they shell not disclase any 

fulfill the purposes 

Agreement. Tlpe parties hereto also  agree that they shall not 



disclose any sukh Data in any fashion o r  f o r  any purpose to any- 

peLson o r  pr( i e s ,  or use same, without the prior written 

consent of the ither party hereto. 

The alorementicned I confidentiality obligation sha l l  

not apply to ~ a i a  i f :  

!(a) same was publicly known at the time of 

disclosure; 

) same hereafter becomes publicly available 

through no fault of the party to whom the disclosure was made: 

. (c )  same was known by the party to whom the 

disclosure was wade a t  the time of disclosure; or 

Ild) same was developed by the party to whom the 

disclosure was pade independent of any such disclosure. 

4 .  ~dditlonal I Services. 

I n  aqldition to its services providing computers f o r  

placement by Gqrson and Marz hereunder, Fax.comPs services shall 

include placinR insured transportation (if needed) tor the 

computers f o r  $ransit between Garson and Marz and a t h i r d  party 

participant. Ipwever, Fax. corn assume3 no responsibility for  any 

claims, damasek andlor injury s e l a ~ i n g  to transportation, and 

does no t  

t h i r d  party 

act 

s h a l l  

insurer in any 

paid 

fashion, 

due by 

related 

participant 



provided in an 

FaX.com, 

u L-' 

agreement between the th i rd  pa r ty  participant and 

5.  Use df Garson/Mayz Fax Database. 
I " 

In tpe  event Garson and Marz desire to broadcast 

marketing mateqials over a l l  or a portion of the Garscnmarz fax 

dat&axe, such broadcast shall be at no cost  to Garson and Harz, 
! 

In the event Garson and Marz desire to broadcast marketing 

mataria15 oven all or a portion o f  any of the platforms 

maintained by Fax. con (the . Fax. corn p la t  Forms" ) . such braadcast 
will be at a cyst to Garson and Marz equal to or better than the 

! 
best current  ~holee8alle rate available t o  all other  strategic 

I 

partners of F ~ X .  corn who are entitled tc receive preferential 

rates for trarpsmissioa.' Any time Garson and Marr desire to 

braadcast markpting reateriala,  whether over the Garson/Marz fax 

database or thq Fax.com platforms, written notice shall be given 

t Fax.com. Such notice s h a l l  conta in  specific instruction 

regarding what numbers are to be used Par broadcasting, the 

material  which shall be subject to the broadcast, and the tiue 

frame over w h i p  the  broadcast , is to be dons. Upon demand by 

Garson or M a w ,  Fax.com shaJl  provide evidence satisfactory to 

Garson and M a y  that such broadcast transmissions were sent. 

All such trar@missions shall be ' sent by Fax.com within a 

reasonable timp, not to exceed ten (10) days, from the date 
I 
I 



I ii L l '  

I 

notice i s  rec ived; provided, however, that broadcasting from 
I 

the Fax.com pfatforms w i l l  be subject t o  availability which 

shall not be ua(sea~onably withheld. 

~ax.qom hereby agrees to eg.tablish, maintain aad tund 

an Advertising ' B u d  in an amount agreed to among the parties. 

Such ~dvertisib~ Budget shall. be utilized to pay for  costs 

incurred in re a t i o n  to the placment oT any computer by Garson t 
and MrrZ as co+emplated by this Agreement. 

7. Independent Relationship. 

In ppeformance of the terms of this Agreement i t  is 

acknowledged ar/d agreed by the parties hereto  that they shall. at .-. . .----.- 

all times be syt ing independently of one another's control as to 

the manner anp methods of providing such services. It is 

fu r ther  unders4ood that n e i t h e r  par ty  hereto s h a l l  be l iable  E o r  

the acts of tot other .  Each party ohall comply with and be 

s o l e l y  responstble f o r  i t s  uWn compliance with a l l  pertinent 
, . 

laws and regsll4tions governing the activities perfomed by them. 

Neither p a r t y ,  shall have the authority to co~tsact for or 

obligate the other i n  any way- 

8.  Noti ES. + 
All qotices pursuant to this Agreement to either p a r t y  

here to  shall be in wrltlng and sent by personal delivery, 
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xegular mail prepaid) Notice shall 

given upon receipt the whom 

such n o t i c e  ar rhxee days thereat ter, whichever 

comes first. ~ g t i c e s  shall be given to the following addresses: 

Marz,; ; 

Keith; Mar2 
4042 pilaca Place 
Shenasn Oaks, CA 91423 

This ' Agreement 'con$titutes the entire Agreement 

between the p ~ r f i e s  hereto regarding i t s  subject matter and 

supersedes all previous comunications regarding same, either 

oral OE writfeq. It may be amended only by a writing signed by 

both parties hqreto. 

10. nispdtes. 

Any Pispute among the partiea shall be settled by 
I 

arbitration i n  the C i t y  o f  Lcs h g e l e s ,  ~alifornia pursuant to 

the governing !rules of the American Arbitration Associatian. 



! 
The arbitratio$ shal l  be binding upen all parties and the 

saccessful par y shall be entitled to receive reasonable ,=osts t 
3 .  

The parties hereto agree that if would be impossible 

to determine a 1' d calculate with reasonable accuracy the amcunt 

of prospective I damages to Garson and Harz upon Fax. cornf s breach 

j o i n t l y  entitled receive sum equal the greater 

twenty percent the net  profits Fax. corn f ram 

months r such net prof i t s  calculated the pr io r  

exclusive of apy extraordinary bonuses paid to any employee of 

Fax-corn ax (b) ' a ai~inum of $250,000. In the event tha t  Garson 

and Marz deteqmine that monetary damages would not provide 

adequate remed they shall be entitled to specific performance T 
under this conbract until such time as a final determination i s  

made under the1 arbitration provisions of section 10 hereof to 

take over Che' computers placed by Garson and Marz under the 

terns and candktions set forth 

breach Fax. corn 

s h a l l  be d e l a  r ed i n r  or, prohibited fro&, camplying with thia 
! 

Agreement as 9 r e ~ u l t  of injunctive relief entered by any Court 
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1 
of ~ompetent: jurisdiction which prohibits any of the 

transmissions py Fa..x.com contemplated herein or if such 

transmission isi prohibited by circumstances beyond the control 

of Fax.Cmn suc~l as an act of ~ o d -  

I 
13- ~ n d e m ~ i f i c a t i o n .  I 

~ax.cbm shall indemnify, defend and hold harmless - 

Gaxsan and M a ~ z  from and against (1) casts and expenses of 

broadcasting qrke't ing materials (except as otherwise provided 

herein) and (71 any claim, demand, cause o f  action, charge, 

judgment, damade, l i a b i l i t y ,  cost OX expease (including, without 

lioitation, re sonable attorney's fees and legal costs) arising 

out of (i) any federal, state os local statute, rule or 

regulation the bzoadcast of marketing materials on 

facsimile nvmbirs and l i i l the placement of computer$ by Garaoe 

and Marz with qny third par ty  participant. 

1 4 .  aindlng. 

This Agreement shall be binding upon the parties 

hereto and their successors and a s s i ~ s ,  if any. 

If aby portion of this Agreement is struck down ar 

declared unen$xceable by a court  of competent j uriadiction, 

this shall no* affect the other provisions of this Agreement. 
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I u L J  

The failure o a party to enfcrce its rights hereunder shall not 

constitute a o f  same, 

The; headings i n  this Agreement are for convenience 

~ U E P Q S ~ ~  ~ n l k  and shall . not  affect the meaning of this 

Agreement. 

IN bITNESS WEREOF, the parties hereto have executed 

this Agreemenf infending Ca be legally bound on the date first 

written above. 

ATTEST: 

By: E 



Kevin K p  

Oirlm3 Addreas 

P~s idmt .  ChirF&cxultiw 352 S. Cwym Drive 
O f h r .  a d  Sacretary kwly Elk. CA 902 11 
Vice P ~ ~ t ,  T ~ w o r .  and 120 Columbia. Suite 500 
Chid o p m  MEicw Ahso VL&L CA 91656 

IN W I ' m 9 S  HEREOF. said the Corparatinn &IS caused h i s  mificw a, be d P A d e n 4  +is d a y  of Fcbnrtw 2oOZ 


